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IN THE SUPREME COURT
OF THE STATE O,F UTAH
GHANT SH1\ \V and ILA SHAW,
Hnshnml aml \Vife,
Plaintiffs,
-'i'S.-

ABRAHAM and GLORIA
ABRAHAM, Husband and Wife;
,\IARY J. ABRAHAlVI,
BEN BOYCE and
GADDIS INVESTMENT CO.,
a Utah Corporation,
Defenda;nts,
AND

RU~

?\IARY J. ABRAHAM,

Case
No. 9421

Plaintiff,

-YS.-

RFE ABRAHAM and GLORIA
~\BRAHA21[, Husband and Wife,
<mu GRAXT SHAW and
ILA SHA\V, Husband and \Vife,
Defendants.

BRIEF OF AP·PELLANTS
This brief is present eel on behalf of Defendants Rue
Ahraham and Gloria Abraham and Mary J. Abraham.
The parties to ·this action will be ref erred to by name
and as they ·were designated in the Court below. Also,
1

all references to the transcript of evidence will b
.
t ed by the Court Reporter.
e to the
pages d es1gna
STATEMENT OF ]~ACTS
The Plaintiffs, Grant Sha,v and Ila Sha
.
w. were
owners of approximately 48 acres of farm land h
' a ome
and 65 shares of water stock in the Piute Reservoir &
Irrigation Company, which land was located 1·n sen·er
County, State of Utah. The Plaintiffs had been neO'o.
b
tiating for a period of approximately two years for the
sale of their property to Rue Abraham, one of the Defendants herein. (Tr. 147, L. 23)
The Plaintiffs and Rue Abraham had not been able
to arrive at a satisfactory agreement concerning the pur.
chase of the property. The Plaintiffs then employed the
Defendants, Gaddis Investment Company and Ben Boyce,
to represent them in the sale of their property. Ben
Boyce, a real estate salesman from Gaddis Investment
Company, had various contacts with ~Ir. Abraham <luring which Mr. Abraham agreed to purchase the property
only on the following conditions :
A. To have a clear title to the home of the Plaintiffs and that a mortgage would be placed against the
home of the Plaintiffs for $5,850.00, which mortgage
would run to Mary J. Abraham, the mother of Rue
Abraham.
B. 65 shares of water stock in the Piute Reservoir
& Irrigation Company would be transferred directly to
Rue Abraham free and clear of all liens and encurn-
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hrances, which water stock would be used by him to raise
down payment of $10,000.00.
11
C. The liability of the Abrahams in case of a default would be limited to a forfeiture of the property
held under the Uniform Real Estate Contract and also
to the additional securities which would be pledged by
Rue Abraham to secure the Defendants.
The terms of this Agreement were outlined in longhand by Mr. Abraham in an Earnest Money Agreement
mailed to the agent of the Plaintiffs. (Exhibit "B. ") (Tr.
41, 42, 44)
After delivery of the Earnest Money Agreement
to the agent for the Plaintiffs, Mr. Abraham was presented a contract prepared by Gaddis Investment Company by their employee Ben Boyce. (Tr. 47, 95, 96)
The Real Estate Contract which the Shaws had
signed contained the fallowing language:
"The Buyers have given the Sellers additional security to assure the above mentioned payments.
Said securities are hereto attached."
Rue Abraham examined the agreement and then
added the following words:

"It is also agreed that there will be no deficiency
of any nature against the Buyers.''
In a like manner the words:

''Or any deficiency of any nature''
were added to the last sentence of the agreement. (Tr.
98-99) Mr. Boyce then took the agreement which was
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not at that time signed by Mr. Abraham
. .
or 1ns wife
1fr. Boyce then returned after having the ch
.. ·
.
anges initialed by Mr. Shaw and Mrs. Shaw, and Rue Ab ,
.
~~
and Gloria Abraham executed the agreement a d
.
n ~~
mstruments necessary to put the agreement into effect.
Mr. Shaw made the necessarv
·1
.; arrangement s wit,
the Federal Land Bank of Berkelev to ha Ye tl1e t ..
·
wa er
stock certificates delivered to Ben Boyce, his agent, and
by Ben Boyce to Rue Abraham. Upon receiving the water
stock, Mr. Abraham sold it for $10,075.00, or a total of
$155.00 per share. $10,000.00 of that amount was deli\'ered to Mr. and Mrs. Shaw, the Sellers therein.
Thereafter, the Buyers made no further payments
under the Uniform Real Estate Contract and this action
was brought against the Buyers on Plaintiffs' original
complaint. An examination of the Plaintiffs' original
complaint will show that there ·was no allegation of fraud
on the part of the Defendants. The Plaintiffs sought
only the relief available to them under their writte11
contract.
An answer was filed and also a .Motion for Summary
Judgment in behalf of Rue Abraham, Gloria Abraham,
and Mary J. Abraham. The matter of the Summary
Judgment was argued June 22, 1959, at which time it
developed for the first time that there was an additional
issue which would be presented to the Court. Counsel for
the Plaintiffs asserted that he was trying the case on
the theory of fraud. Vigorous objection was made to proceeding under these circumstances. Part of the objection
4

was on record and part off the record. The transcript of

e-ridence, page 2-A, commencing with line 8, indicates as
follows:
''MR. OLSEN: I feel that the Plaintiffs should
amend their complaint to conform to the issues
before the Court. I think the matter should be
continued.
"(Argument between Counsel)
''THE CouRT: I will deny the motion for continuance. I think the pleadings are fairly adequate
to hear the issues in this matter and if amendments seem to be proper later on, why they could
be taken care of then.
"l\fa. OLSEN: But, Your Honor, I feel they should
amend their complaint.
'' (Colloquy between Counsel.)
''THE CouRT: I think we will hear the whole story
now and see what it is. It is a rather complicated
affair."
The Court heard all of the evidence in the matter and
took the case under advisement. The hearing on the matter was eompleted June 23, 1960. Counsel for the Plaintiffs filed an amended complaint which was served by
mailing on the 29th day of June, 1960, approximately
one week after the trial was concluded. The District
.J u<lge, after receipt of the amended complaint of the
Plaintiffs, entered a finding that the Defendant Rue Abraham was guilty of fraud, and a result of the Defendant's
fraud found against him and assessed damages in the
8Um of $5,000.00 and punitive damages in the sum of
$2,000.00.
5

From this judgment of the Court Def d .
en auts Ru
'
Abraham, Gloria Abraham and Mary J Ab h
e
.
ra am no,
appeal.
' "
STATEMENT OF POINTS

I.
THE COURT ERRED IN FORCING DEFEND
ANTS TO TRIAL UPON ISSUES
"\VERE NOT BEFORE THE COURT OR CON
TAINED IN THE PLAINTIFF'S PLEADINa"s:
POINT

WHtrH

POINT

II.

THE COURT ERRED IN MAKING FINDING OF FRAUD WHERE NO STATEMENTS
MADE BY THE DEFENDANTS WERE RELIED UPON BY THE PLAINTIFFS.
POINT

III.

THE DISTRICT COURT ERRED IN FINDING
GENERAL DAMAGES AGAINST THE DEFENDANT RUE ABRAHAM IN THE SUM OF
$5,000.00 AND IN FINDING PUNITIVE DAMAGES AGAINST THE DEFENDANT RlrE
ABRAHAM IN THE SUM OF $2,000.00.
ARGUMENT
POINT

I.

THE COURT ERRED IN FORCING DEFENDANTS TO TRIAL UPON ISSUES WHICH
"\VERE NOT BEFORE THE COURT OR CONTAINED IN THE PLAINTIFF'S PLEADINGS.
It is elementary that the purpose of pleadings in a
civil case is to apprise the parties of the claims and issues
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involved in order that unfair advantage will not be taken
tiy snrprjse. Issues framed by pleadings allow the parties
to properly prepare and present adequate evidence in
order that a Court will be fully advised and in a position
to rule on the issues.
In the present case, the Court not only refused to
require the Plaintiffs to plead the case upon which they
ultimately recovered a judgment, but when it was apprised immediately prior to the trial the Plaintiffs were
preceding upon a theory of fraud, the Court refused to
continue the matter and require specific pleadings which
could be reviewed and inquired into by the Defendants.

The error complained of was committed over strenuous objection of the Defendants' attorney and over the
procedural requirement, Rule 9 (b), Utah Rules of Civil
Procedure, which requires as follows:
"Fraud, Mistake, Condition of the Mind. In all
averments of fraud or mistake, the circumstances
constituting fraud or mistake shall be stated with
particularity. Malic"e, intent, knowledge, and other
condition of mind of a person may be averred
generally.''
The rule is provided to particularly apprise parties
of specific claims in order that they may be properly met.
The claim of fraud can be easily made if it is treated
lightly by the Court and not required to be specifically
pleaded and proved. Under these circumstances, the
party so charged· is denied the opportunity to examine
into the particular statements made and their ma7

teriality as well as the party's right to reply
.
upon th("
representations made.
In spite of the statutory safeguards, the Court tom.
pletely ignored the requirements and forced these Defendants to trial on the same day they• were appr'lSeQ- Of.
the fact that they were being charged with fraud . Tllerp.
after the Plaintiffs were permitted to amend their com.
plaint some seven days after the hearing was closed and
the Court had made a finding of fraud and in acidition to
general damages assessed also penalized the Defendant
Rue Abraham $2,000.00 upon a charge he was not aware
was made and was not able to inquire into.

POINT

II.

THE COURT ERRED IN MAKING FINDING OF FRAUD WHERE NO STATEMENTS
MADE BY THE DEFENDANTS -WERE RELIED UPON BY THE PLAINTIFFS.
The burden is on the Plaintiffs to prove the fraud
charge by clear and convincing evidence. Taylor v. Moore,
87 Utah 493, 51 Pac. 2d 222; Ca1npbell Y. Zions Co-up
Home Building & Realty Company, 46 Utah 1, 148 Pac.
401; Farrell v. Wiswell, 45 Utah 202, 143 Pac. 582. In revie-win()"
the entire record most favorable to the Plaintiffs,
0
we are unable to find one representation during the negotiations which was made by the Defendant Rue Abraham
or any of the Defendants to the Plaintiffs. The Plaintiffs
employed Gaddis Investment Company and Ben Bo~ce
to negotiate the entire proceedings for them. The entire
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e,:idence discloses that Ben Boyce and Gaddis Investment
c~ornpany did investigate the entire transaction. (Tr.
108) All contracts were prepared by Ben Boyce for Gaddis Investment Company and presented by them to the
Defendants for signature. (Tr. 94, 95) The contracts
, 1 ere then taken by Ben Boyce to the Defendants for their
signatures. (Tr. 126) The Defendants did not at any
time do anything other than was provided for in the con:ract. Can there be a fraud where a contract is negotiated
<lt arm's length with an agent of the Plaintiffs, where no
representations made by Defendants were shown to be
false and where Defendants have only done the things
they specifically contracted they could do 1
Specific questions were put to Grant Shaw, one of
the Plaintiffs, concerning the negotiations with Rue Abraham in which he stated generally that he did not negotiate
with Rue Abraham but relied upon Gaddis Investment
Company and Ben Boyce. (Tr. 152)
Ben Boyce stated that he examined the additional
security of the Defendants which was to be put up under
their contract in lieu of any personal liability. He examined a building lot which was deeded by the Defendants
to i he Plaintiffs and placed a value upon the property
at hetween $1,500.00 and $2,000.00. (Tr. 107, L. 20; Tr.
133, L. 25) He also testified that he examined a duplex
which he valued at between $8,000.00 and $10,000.00. (Tr.
108, L. 25; Tr. 133, L. 29) But, the duplex owned by Rue
Abraham and Gloria Abraham was subject to a lien for
approximately $4,100.00. The fact of the lien was known
to Mr. Boyce and the exact balance due against the prop9

erty was inquired into and determined by him ·
Prior to
preparing the agreement. (Tr. 108, L. 12)
Under the circumstances outlined, the Plaintiffs hai1
not sustained the burden proving they were damaged bi'.
reason of fraud of the Defendants. The essential elem en ts
are clearly set forth in the case of Pace v. Parrish, 122
Utah 141, 247 Pac. 2d 273. These are:
1

" ( 1) th.at a representa ti?n. has been made; (2)
coll:cernmg a presently ~xistmg material fact; (3)
which was false; ( 4) which the representor either:
(a) knew to be false, or (b) made recklessly, knowing that he had insufficient knowledge upon which
to base such rep res en ta ti on ; ( 5) for the purpose
of inducing the other party to act upon it; (6) that
the other party, acting reasonably and in ignorance of its falsity; ( 7) did in fact rely upon it;
(8) and was thereby induced to act; (9) to his
injury and damage. See Stuck v. Delta Land &
Water Co., 63 Utah 495, 227 P. 791; Jones v. Pingree, 73 Utah 190, 273 P. 303; 23 Am. Jur. 773;
37 C. J. S., Fraud, Sec. 3, p. 215."
All of the above elements are required to be present
before a finding of fraud may be entered against a defendant. In the present case not one of the above elements are present, let alone all.
PorNT III.
THE DISTRICT COURT ERRED IN FINDING
GENERAL DAMAGES AGAINST THE DEFENDANT RUE ABRAHAM IN THE SUM OF
$5,000.00 AND IN FINDING PUNITIVE DAMAGES AGAINST THE DEFENDANT RUE
ABRAHAM IN THE SUM OF $2,000.00.
10

Assuming that the question of damages was properly
heiore the Court below, the evidence of the Plaintiffs
does not support the damage awarded.
The only direct testimony concerning damages was
given by an expert witness of the Plaintiffs, Morris B.
;';ielson. :\fr. Nielson testified that the present market
1'alne of the Piute Reservoir & Irrigation Company stock
sold by ~fr. and Mrs. Shaw as a part of the transaction
was approximately $180.00 per share at the time of the
trial. (Tr. 80, L. 19) He later stated on cross-examination that at the time of the contract and at the time
of delivery of the stock to Mr. Abraham it had a value
of $135.00 to $150.00 per share. (Tr. 84, L. 4)
An examination of the transaction discloses that
Rue Abraham sold the water stock for a total of
$10,075.00. (Tr. 16, L. 15) $10,000 was paid direct to
the Plaintiffs. Computation reveals the Plaintiffs then
received over $150.00 per share for the water stock,
which price would be in the top bracket of the market
for the stock at the time of the transaction.
The Plaintiffs then suffered no damage since they
received the full value of the water stock at the time it
was delivered to the Defendants. Further, the water
stock was delivered to the Defendants upon agreement
of the Plaintiffs prepared by Gaddis Investment Company releasing the water stock to Rue Abraham to deal
with as he saw fit. It was understood that the stock would
be used in. some manner by Rue Abraham to raise the
down payment. (Tr. 112, 118, 120)
11

Mr. Nielson testified concerning the value 0 f th
.
eland
d
an home without water. He valued the land
1
an( watPr
at $13,140.00. He valued the water alone at dl·11 •
•
•iP
,/ 00 00
durmg his testimony, (Tr. 80, L. 14-22) whi'cl
.
.
'
1 would
~ive .the land. a value of $1,440.00, which we must assurn
0
it still has smce he was testifying concerning th e lanu,
without water. He then testified that the home lai· ·[ 1
'
Jl anr1
water together as a unit was worth $21,140.00, but the
home alone was only worth $5,000.00.
Using Mr. Nielson's figures, if the sum of $13,140.00
were taken from a total of $21,140.00 he would han
valued the home at $7,000.00 or a total damage of
$2,000.00 if the home were taken out of the farm unit. The
damage element is very vague and uncertain, but takin~
the evidence in the best light, the evidence shows the highest possible damages to be $2,000.00.
A careful review of the record demonstrates the
prejudice of the Court in awarding damages of $5,000.00
and in addition to this amount a further amount of
$2,000.00, which was designated as punitive damages.
During further proceedings which were held and
prior to taking this appeal, a motion for a new trial was
made by these Defendants. As a result of such motion,
the District Judge determined that the damages suffered
as a result of the conduct of Rue Abraham were $5,000.00,
but the damages suffered as a result of the conduct of the
Defendants Gaddis Investment Company and Ben Boyce
were only $4,250.00. This finding and judgment was entered although the damages grew out of exactly the same
transaction.
12

It if' impossible to reconcile the findings of the District Court and the principal that the measure of damages
ror fraud is the difference between the value of the property purchased and the value it would have had if repre1'entations were true. Pace v. Parrish, 122 Utah 141, 247
Pac. 2d 273.

The Court in its memorandum decision filed N ovemher 9, 1959, (Tr. 34) noted the following:
''The Court sees no basis in the case, in view of
the ground on which it is decided, for awarding
attorney fees and such, but considers they can
only be realized on as an element of damage.''
It appears that the damages assessed against the
Defendant Rue Abraham in the sum of $5,000.00 and the
further punitive damages of $2,000.00 later reduced to the
sum of $1,000.00 in the amended findings and judgment of
the Court, were apparently intended to represent attor11e!· fees and penalty, both of which were an improper
award against Rue Abraham.

CONCLUSION
·WHEREFORE, the Defendants Rue Abraham, Gloria Abraham, and Mary J. Abraham respectfully pray
that the judgment of the Court be reversed.
Respectfully submitted,
OLSEN AND CHAMBERLAIN
Attorneys for Defendants
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